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Brazil Takes Another Step Towards its Deconstruction of the
Rule of Law

By Aline Piva, Research Fellow, Head of the Brazil Unit at the Council on
Hemispheric Affairs

“The Rule of Law is a multi-faceted ideal, but most conceptions
give central place to a requirement that people in positions of au-
thority should exercise their power within a constraining frame-
work of public norms rather than on the basis of their own pref-
erences, their own ideology, or their own individual sense of right
and wrong.” — Jeremy Waldron

On Wednesday, February 22, the Brazilian Senate confirmed Alexandre de Moraes
as the newest member of the Supreme Court, leaving little doubt that Brazil, once again,
is witnessing the country’s rule of law being torn apart.ii The tragic plane crash that killed
Justice Teori Zavascki opened the path for the country’s unelected President, Michel
Temer, to nominate another Justice for the Supreme Court.iii And his choice could not be
more controversial. On February 6, the President’s spokesman, Alexandre Parola, in-
formed the public that Temer had appointed his Minister of Justice and Public Security,
Alexandre de Moraes to fill Zavascki’s vacancy in the Supreme Court. IV A close ally of the
PSDB (Brazilian Social Democracy Party, Partido da Social Democracia Brasileira),
Moraes will have an important role in Operation Car Wash, the agency that investigates a
corruption scheme involving a number of key Brazilian political and business figures. His
choice has been seen by many as another step to shield corrupt political figures from the
investigations, further eroding the already fragile legitimacy of the country’s Judiciary.

Who is Alexandre de Moraes?

A former public prosecutor from the state of Sao Paulo and law professor, Moraes’
career as a public figure has been meteoric — and has allowed him to gather a significant
fortune along the way." He served as Sao Paulo’s municipal secretary of Transportation
from 2007 to 2010. He also worked for Geraldo Alckmin, governor of Sao Paulo for the
PSDB. On two occasions, he served as the Sao Paulo governor’s aide, and most recently,
as head of the Public Security Secretary (2014 to 2015), and as well as head of the Justice
and Defense Secretary (2002 to 2005), a position that he renounced to assume a seat in
the National Council of Justice (Conselho Nacional de Justica, CNJ), a public institution
in charge of holding the Brazilian Judiciary System accountable. Shortly before assuming
his position in Temer’s cabinet, Moraes defended Eduardo Cunha (PMDB-RJ), former
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speaker of the Brazilian Lower House, in a case where he was accused of falsifying docu-
ments. Cunha, in turn, played an important role in putting forth Moraes’ nomination as
Minister of Justice.vi

In all of his public capacities, Moraes has left a legacy of violence, incompetence,
and chaos. During his term as Sao Paulo’s Secretary of Public Security, he manipulated
the city’s homicide rates to portray a scenario far from its reality. Under his guidance, the
military police acted with extreme violence, being responsible for one in every four cases
of homicide being witnessed in the state.vii He criminalized social movements and student
protests. Moraes also permitted, for the first time in Sao Paulo’s history, the use of Israeli-
manufactured tanks to suppress peaceful demonstrations.vii As Minister of Justice, he
diverted money from public accounts to create his own police force; he publicly lied about
offering aid for the containment of Roraima’s penitentiary chaos and anticipated, in a
campaign event, what would be the next steps in Operation Car Wash.ix In his time in
office, Brazil reversed legislation supporting indigenous rights that had been conquered
in the past decades. His tenure also saw one of the most violent prison riots in Brazil’s
history. While he was on leave from his position as Minister of Justice, he was informally
“questioned” over a fancy dinner with many of the senators who voted for his approval.
Likewise, Brazilians saw the State of Espirito Santo being engulfed in chaos.x

Moraes has been a member of PSDB since December of 2015. But according to
political scientist Fernando Almeida, that is not the most disturbing aspect of his nomi-
nation: "the problem of Moraes’ nomination is precisely that of the political instances, as
well as legal theses, and interests that he represents, whether or not he is affiliated with a
party. He has already shown himself as someone authoritarian, even truculent, with little
concern for human rights [...]. [He] is a nominee who comes from the core of an illegiti-
mate government, with a conservative reform agenda and highly implicated in the Car
Wash [Operation]. In other words, in addition to having highly questionable general po-
litical positions, which must be democratically questioned, he is linked to immediate and
minor direct political interests, which disqualify him as minister and as a member of the
Supreme Court, especially at a time like this."x Besides his political agenda, Moraes was
also being challenged by his lack of regard for Brazilian Constitution and accusations of
plagiarism in his Ph.D. thesis.

Car Wash Operation

Moraes’ appointment has been seen by many as a crucial move to prevent the cor-
ruption investigation from “bleeding out” the Brazilian political establishment — as pre-
dicted by Temer’s former minister and now senator, Romero Juca of the Brazilian Dem-
ocratic Movement Party (PMDB), who was caught on tape planning a “national pact” to
stop the investigations that would involve, among other steps such as putting Temer in
power, the Supreme Court.xii According to journalist Jeferson Miola, Moraes’ nomination
“is part of the rebuilding of the putsch’s block to stifle Operation Car Wash and protect
the PSDB, the PMDB, and the allies mentioned in the statements of the contractors that
were kept under secrecy by General Attorney Rodrigo Janot.” xiii

Coincidently, Janot, who is the general attorney in charge of supervising the Car

March 3, 2017 - coha@coha.org http://www.coha.org



mailto:coha@coha.org
http://www.coha.org/

o2 Director Larry Birns
Council on 2501 Calvert Street NW

Suite 401

He Sphenc Washington, DC 20008 USA
Affairs T: (202) 223-4975

Wash proceedings, recently issued an official petition that the composition of Temer’s
government had, at least to some extent, the intention of protecting the “criminal organ-
ization” that was under investigation. He asked for the opening of criminal proceedings
against, among others, Senators Romero Juca and Renan Calheiros, both from the PMDB
— and who were both closely related to Moraes’ nomination. ¥V It is worth mentioning that
13 of the 81 senators currently serving the Brazilian Senate are under investigation in the
Car Wash proceedings, while others have been cited in depositions regarding the corrup-
tion scheme. The majority of them voted for Moraes’ approval.xv

According to existing Brazilian legislative procedures, Moraes will automatically
be the Operation Car Wash process reviewer. In that role, he will be able to review “the
work of the [Car Wash] Rapporteur and confirm it [...]. In general, it is a rather bureau-
cratic function. On the other hand, it is worth mentioning that in the judgments of the
Supreme Court’s plenary, the reviewer is always the second to declare the vote, shortly
after the rapporteur, which is important, because he is the first to confirm or disagree
with the position of the rapporteur”, and may be a positive influence for other votes.xvi

Swiftness of Process

Although there is not a mandated timeframe or schedule for the approval of the
Supreme Court nominee, the rapidity of Moraes’ process, which was set to be done with
before the celebrations of the Carnaval, has raised many questions. And journalist George
Marques reminds us why: Janot had pledged that, after the Carnaval, he would withdraw
the secrecy of all the testimonies of Odebrecht’s executives, which will most likely impli-
cate many members of the current government, including Temer himself.xvii There could
not be a more convenient choice for Temer’s illegitimate government than Moraes.
Moraes can simultaneously strengthen Temer’s alliance with the PMDB, save many of his
allies from further investigations and, on top of that, deepen the attack against progres-
sive forces in the country.

The Rule of Law seems to be a rather fluid concept overall, but in Brazil, its fluidity
is now taken to another level. As Igor Drumond, a Brazilian attorney and writer, reminds
us, “Brazilians never had more than 30 years of democratic stability; [...] they never
thought on Law (Rule of Law) as the origin and constraint to the use of power by author-
ities in a constitutional democracy. Now it doesn’t matter anymore since we can say that
there’s no such thing as Rule of Law in Brazil [...].”xviii

If there are not any changes in the current legislation, Moraes will serve in the Su-
preme Court for up to 30 years — a constant reminder of the long-term consequences of
the coup that ousted Rousseff. His approval reaffirms, once more, the notion that the il-
legal impeachment of President Dilma Rousseff was just one small piece of the puzzle
crafted to put an end to a bundle of corruption investigations. Without a doubt, this deci-
sion could go down in history as another perverse act of an illegitimate government that
seized power with little more of an agenda than protecting their own interests.

By Aline Piva, Research Fellow, Head of the Brazil Unit at the Council on
Hemispheric Affairs

March 3, 2017 - coha@coha.org http://www.coha.org



mailto:coha@coha.org
http://www.coha.org/

o5 Director Larry Birns
Council on 2501 Calvert Street NW

Suite 401

HemlspherIC Washington, DC 20008 USA
Affairs T: (202) 223-4975

""Rule(r) of Law." Unreasonable. October 07, 2016. Accessed February 13, 2017. https://desarrazoado.word-
press.com/2016/10/07/ruler-of-law/ and "The Concept and the Rule of Law." The Concept and the Rule of Law by
Jeremy Waldron: SSRN. Accessed February 13, 2017. https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=1273005.

i "Senado aprova nomeacéo de Alexandre de Moraes ao STF." Brasil de Fato. February 22, 2017. Accessed Febru-
ary 22, 2017. https://www.brasildefato.com.br/2017/02/22/senado-aprova-por-55-votos-favoraveis-nomeacao-
de-alexandre-de-moraes-ao-stf/.

i Coha. "How the Zavascki Plane Crash Could Advance a Political Agenda in Brazil." COHA. Accessed February 15,
2017. http://www.coha.org/how-the-zavascki-plane-crash-could-advance-a-political-agenda-in-brazil/.

Vv Brasilia, Por Luciana Amaral G1. "Temer indica ministro Alexandre de Moraes para vaga de Teori no STF." G1. Ac-
cessed February 13, 2017. http://gl.globo.com/politica/noticia/temer-indica-ministro-alexandre-de-moraes-para-
vaga-deixada-por-teori-zavascki-no-stf.ghtml.

vV "Alexandre de Moraes acumulou patriménio milionario no servigo publico." BuzzFeed. Accessed February 10,
2017. https://www.buzzfeed.com/alexandrearagao/alexandre-de-moraes-apatrimonio-mil-
ionario?utm_term=.xmq7R4R94.jdnny3y6.

Vi https://medium.com/@zuniplinio/o-problema-do-argumento-advogado-do-pcc-8648c9026ead#.1b20j8udf
vil"Cunha, PCC e repressao policial: o passado polémico de Alexandre de Moraes, novo ministro da Justica e
Cidadania." Extra Online. May 12, 2016. Accessed February 10, 2017. http://extra.globo.com/noticias/bra-
sil/cunha-pcc-repressao-policial-passado-polemico-de-alexandre-de-moraes-novo-ministro-da-justica-cidadania-
19293131.html.

Vil "Comunidade juridica deve se unir contra Alexandre de Moraes no STF." Justificando. February 07, 2017. Ac-
cessed February 10, 2017. http://justificando.cartacapital.com.br/2017/02/06/comunidade-juridica-deve-se-unir-
contra-alexandre-de-moraes-no-stf/.

X Ibid.
*Ibid,http://gl.globo.com/politica/noticia/indicado-para-o-stf-moraes-passa-por-sabatina-informal-em-barco-de-
senador.ghtml

XinCotado para o Supremo, Moraes é filiado ao PSDB." Justificando. February 06, 2017. Accessed February 10,
2017. http://justificando.cartacapital.com.br/2017/02/06/cotado-para-o-stf-alexandre-de-moraes-e-filiado-ao-
psdb/.

Xi Coha. "Leaked Audios Reveal Plot to Oust Dilma Rousseff." COHA. Accessed February 23, 2017.
http://www.coha.org/leaked-audios-reveal-plot-to-oust-dilma-rousseff/.

Xii nEscolha de Moraes sé é explicavel num regime de exce¢do." Caros Amigos. Accessed February 10, 2017.
http://carosamigos.com.br/index.php/artigos-e-debates/9192-escolha-de-moraes-so-e-explicavel-num-regime-de-
excecao.

XV "Eormacdo do governo Temer visava proteger organizagdo criminosa, diz Janot." CartaCapital. Accessed Febru-
ary 13, 2017. http://www.cartacapital.com.br/politica/formacao-do-governo-temer-visava-proteger-organizacao-
criminosa-diz-janot.

March 3, 2017 - coha@coha.org http://www.coha.org



mailto:coha@coha.org
http://www.coha.org/
https://desarrazoado.wordpress.com/2016/10/07/ruler-of-law/
https://desarrazoado.wordpress.com/2016/10/07/ruler-of-law/
http://g1.globo.com/politica/noticia/temer-indica-ministro-alexandre-de-moraes-para-vaga-deixada-por-teori-zavascki-no-stf.ghtml
http://g1.globo.com/politica/noticia/temer-indica-ministro-alexandre-de-moraes-para-vaga-deixada-por-teori-zavascki-no-stf.ghtml
https://medium.com/@zuniplinio/o-problema-do-argumento-advogado-do-pcc-8648c9026ea4#.1b20j8udf
https://medium.com/@zuniplinio/o-problema-do-argumento-advogado-do-pcc-8648c9026ea4#.1b20j8udf
http://www.cartacapital.com.br/politica/formacao-do-governo-temer-visava-proteger-organizacao-criminosa-diz-janot
http://www.cartacapital.com.br/politica/formacao-do-governo-temer-visava-proteger-organizacao-criminosa-diz-janot

o5 Director Larry Birns
Council on 2501 Calvert Street NW

Suite 401
Washington, DC 20008 USA

Hemispheric
Affairs T: (202) 223-4975

* Brasilia, Por Gustavo Garcia G1. "Comissdo que vai sabatinar Moraes tem 10 senadores investigados na Lava

Jato." G1. Accessed February 10, 2017. http://gl.globo.com/politica/operacao-lava-jato/noticia/comissao-que-vai-
sabatinar-moraes-tem-10-senadores-investigados-na-lava-jato.ghtml.

Xing que faz o revisor do STF?" Politize! February 22, 2017. Accessed February 23, 2017.
http://www.politize.com.br/revisor-do-stf-o-que-faz/.

il "com governo clamando por sobrevivéncia politica, Alexandre de Moraes chega ao Supremo." The Intercept.
February 22, 2017. Accessed February 23, 2017. https://theintercept.com/2017/02/22/com-governo-clamando-
por-sobrevivencia-politica-alexandre-de-moraes-chega-ao-supremo/.

il 'Rule(r) of Law." Unreasonable. October 07, 2016. Accessed February 13, 2017. https://desarrazoado.word-
press.com/2016/10/07/ruler-of-law/.

March 3, 2017 - coha@coha.org http://www.coha.org



mailto:coha@coha.org
http://www.coha.org/

